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Memo
To:	Vape Clients
From:	Andrew Salemme
Date:	February 17, 2021
Re:	 PACT Act/Jenkins Act 

	Vape Business Clients,

	Please find attached for your review a short memorandum concerning changes to the PACT Act/Jenkins Act which were part of the 2021 Consolidated Appropriations Act, and is called the Preventing Online Sales of E-Cigarettes to Children Act.  This law is particularly onus and will certainly make business more difficult.  The new PACT Act/Jenkins Act and its requirements will apply when the law becomes effective on March 28, 2021 and has potential broad implications for the vaping industry--especially if you ship items that are purchased online.  If you do not sell items online this law will still impact your business as many businesses that sell to you will have to abide by these regulations.  If you have specific questions, please feel to reach out to me.  
Analysis

The PACT Act amends the Jenkins Act of 1949 (which originally applied to cigarettes) to include electronic nicotine delivery systems (“ENDS”) and broadly defines ENDS as including devices that, through an aerosolized solution, deliver nicotine, flavor, or any other substance to the user inhaling from the device, components, liquids, parts, and device accessories.  This includes hemp oil products.  In short, the law includes virtually every vaping product including THC and CBD products (but likely not batteries).  The PACT/Jenkins Act requires reporting of all non-in-person sales to consumers and mandates certain delivery sales requirements.  It also prohibits use of the United States Postal Service to mail these covered products to consumers.  Accordingly, you will not even be allowed to use the USPS ID-at-delivery option.  Both UPS and FedEx also have already announced that they will also no longer ship such products.  FedEx’s ban begins March 1, 2021 and UPS’ ban starts on April 5, 2021.
The PACT/Jenkins Act also requires sellers of ENDS products (via non-in-person sales) to register with the Attorney General of the United States via the ATF and State tobacco tax administrators.  Relatedly, you must register with these entities if you advertise or make an offer of sale in those States--i.e., every State if you sell products online.  The term “‘tobacco tax administrator’ means the State, local, or tribal official duly authorized to collect the tobacco tax or administer the tax law of a State, locality, or tribe, respectively.”  In the Commonwealth of Pennsylvania that will be the Department of Revenue. The registration must set forth your “name and trade name (if any), and the address of his principal place of business and of any other place of business, as well as telephone numbers for each place of business, a principal electronic mail address, any website addresses, and the name, address, and telephone number of an agent in the State authorized to accept service on behalf of the person.”  
On the tenth of each month, you also would be required to send to each State tobacco tax administrator a copy of invoices for the previous month’s sales in that State or a memorandum that includes such invoice information. In this regard, you are required to keep records of any delivery sale “by the city or town and by zip code, into which the delivery sale” is made.  These records must be kept for four (4) years. The reports must include the name and address of the persons/entity delivering the product and receiving the shipment and the brand and quantity of the products that were shipped. This reporting requirement applies to sales of ENDS to consumers and sales between businesses. While shipping directly to consumers is not outright banned, the requirements to ship are stringent.  When shipping to consumers that package must state:
“CIGARETTES/NICOTINE/SMOKELESS TOBACCO: FEDERAL LAW REQUIRES THE PAYMENT OF ALL APPLICABLE EXCISE TAXES, AND COMPLIANCE WITH APPLICABLE LICENSING AND TAX-STAMPING OBLIGATIONS”. 
	The packages cannot weigh more than 10 pounds and the age of any consumer/purchaser must be verified through a commercially available database.  The shipment also must be signed for by a person twenty-one years of age or older.  You are also required to comply with State, local and tribal laws concerning taxes and licenses.  
The labeling, weight restrictions, and 21+ age verification on delivery apply to direct-to-consumer sales (made through common carriers or private delivery services) whereas the registration and reporting requirements apply to all sales, including business-to-business sales.  The USPS is expected to publish clarifying regulations by April 27, 2021.  If you intend to use the USPS for business to business sales/deliveries you will have to submit an application to the USPS Pricing and Clarification Service Center and comply with its shipping, labeling and delivery requirements--but you may need to monitor if the USPS announces clarifying regulations that prohibit even business to business deliveries.
Failure to comply with these new requirements include civil fines and criminal penalties--and will result in being placed on an ATF list that will preclude you from being able to ship products out-of-state.
Below is a summary checklist of the laws’ requirements if making non-in-person sales:
· Register with the U.S. Attorney General/ATF 
· Verify age of customers using a commercially available database
· Use private shipping services that collect an adult signature at the point of delivery
· If selling in States that tax vaping products, register with the federal government and with the tobacco tax administrators of the State
· Collect all applicable local and state taxes, and affix any required tax stamps to the products sold
· Send each taxing State’s tax administrator a monthly list of all transactions with customers in their State, including the names and addresses of each customer sold to, and the quantities and type of each product sold and maintain such records for four years
· A common carrier/delivery service provider is to maintain records for five years of any “delivery interrupted because the carrier or service determines or has reason to believe that the person ordering the delivery is in violation of the [PACT Act].”
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